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2 Cascade County, Montana, et al. 


In the District Court of the United States in and 
for the District of Montana, Great Falls 
Division 


No. 993 


CASCADE COUNTY, MONTANA, and THE 
HOME INSURANCE COMPANY, New York, 
on behalf of itself and all other insurance com- 
panies, similarly situated, 

Panis: 
VS. 


THE UNITED STATES OF AMERICA, 
Defendant. 


Be It Remembered that on July 31, 1947, a Com- 
plaint was duly filed herein, in the words and figures 
following, to wit: [2] 


COMPLAINT 


Come Now the Plaintiffs and for a Cause of 
Action Complain and Allege as Follows: 


ik 

The jurisdiction of this court is claimed on the 
ground that the plaintiff, Cascade County, is and 
at all times mentioned herein was a municipal cor- 
poration duly organized and existing under the 
laws of the State of Montana; and that the plaintiff, 
The Ilome Insurance Company, New York, is and 
at all times mentioned herein was a private corpo- 
ration duly organized and existing under the laws 
of the State of New York; and that the United 
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States of America is the real party defendant in 
interest under the Federal Tort Claims Act of 
August 2, 1946. 


He 


On August 9th, 1946, in the County of Cascade, 
State of Montana, United States Army Air Forces 
personnel, whose names are unknown to these plain- 
tiffs, all employees and officers of the defendant, 
acting within the scope of their office and employ- 
ment, flew three A-26 bomber type aircraft m such 
a reckless, careless and negligent manner that one 
of said aircraft crashed into, upon and against a 
barn, generally known and described as [3] Horse 
Barn ‘‘A’’, located on the Caseade County Fair 
Grounds, then and there the property of the plain- 
tiff, Cascade County, and thereby damaged, and 
caused a fire which entirely destroyed said property 
to the damage of said plaintiff, Cascade County, in 
the total sum of Eighteen Thousand Six Ilundred 
Kighty-five Dollars ($18,685.00). 


iP 


The plaintiff, The Home Insurance Company, 
New York, brings this action on behalf of itself and 
all other insurance companies similarly situated 
which have made payment under their respective 
insurance policies to the plaintiff, Cascade County, 
on account of the damage to the above described 
property of said Cascade County caused by the de- 
fendant as hereinbefore alleged, and which insur- 
ance companies are subrogees of the said Cascade 
‘ County to the extent of such payments. The said 
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subrogee insurance companies are approximately 
seventy-one (71) in number and it is therefore im- 
practicable to bring them all before this court. 


TV. 

The plaintiff, The Home Insurance Company, 
New York, and all said Insurance companies sim1- 
larly situated on whose behalf this action is brought, 
are and at all times mentioned herein were corpo- 
vations duly authorized under the laws of the State 
of Montana to issue policies of fire insurance and 
are and at all times herein mentioned were engaged. 
in such business in the County of Cascade, State 
of Montana. 

V. 

In consideration of the premiums paid to it, the 
plaintiff, The Home Insurance Company, New 
York, executed and issued to the plaintiff, Cascade 
County, five policies of insurance, as follows: 


Policy No. Effective Dates Face Amount 
969 1 January 1942-1 January 1947............ $ 1,000.00 
1013 1 January 1946-1 January 1951............ 4,000.00 
1059 1 January 1945-1 January 1950....____... 4,000.00 
1060 1 January 198521) Jaunary 19S 4,000.00 
9961 1 January 1945-1 January 1950............ 10,000.00 


insuring the said Caseade County in the sum of 
Twenty-three Thousand Dollars ($23,000.00) against 
loss or damage, by fire or aircraft, to any and all 
property of the said Cascade County. All the said 
policies of insurance being similar in their terms, 
except as to those matters specifically set out above, 
a copy of policy number 9961 is attached hereto as 
Exhibit ‘‘A’’ and by this reference made a part of 
this complaint as though fully set out herein. 
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WoL 

In addition to the plaintiff, The Home Insurance 
Company, New York, all other insurance conipanies 
similarly situated and on whose behalf this action 
is brought, in consideration of the premiums paid 
to each respectively, did, on various dates all prior 
to the date of the loss and damage set out hevein- 
above, execute and issue to the plaintiff, Cascade 
County, policies of insurance of various face 
amounts, insuring the said Cascade County in the 
total sum of Seven Hundred Forty-eight Thousand 
Six Hundred Dollars ($748,600.00) against loss or 
damage, by fire or aircraft, to anv and all property 
owned by said Cascade County; and all of which 
policies were similar in terms to Exhibit ‘‘A”’ 
hereto, except as to those matters set out herein, 
and all of which policies were in full foree and 
effect on the 9th day of August, 1946. 


vole 


By reason of the damage and loss caused to the 
plaintiff, Cascade County, as set out hereinabove, 
the plaintiff, The Home Insurance Company, New 
York, and all other insurance companies similarly 
situated on whose behalf this action is brought, each 
became lable under its respective policies, or policy, 
of insurance to pay its proportionate share of said 
loss and damage, and on the 28th day of December, 
1946, did pay to the said Cascade County, the total 
sum of Hight Thousand Five Hundred and Fifty 
Dollars ($8,550.09), as follows, to-wit: [5] 
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Policv 
Number 


1865 
1953 
1969 
3158 
3176 
218573 
3014 
632856 
MI-446 
933 
1107 
58146 
317216 
U+409052 
6976 
1020 
20132 
20L7G 
§45839 
447513 
458591 
464583 
259861 
412106 
208 
343 
423 
3o+4 
403618 
o44 
506 
97 
53932 
305044 
3189 
Ole) 
10867 
10886 
10910 
18776 


Cascade County, Montana, et al. 


Face Value Proportionate 


Company of Policy 
Aca Insirance Conpanyv...- $ 12,500 
Aetna Insurance Companv.................. 5,000 
Actnanlusnrance Comipaiive 2-2 2,500 
Actha Insuraiiee Compan 22... 9.000 
Aetna Insurance Companv.................. 2060 
Agricultural Insurance Companv...... 10.000 
Mmencan Alliance ins.Co 2.2... 2 000 
American Alliance Ins. Co................... 18,500 
American Eagle Fire Ins. Co............... +,000 
American Eagle Fire Ins. Co............. 4,000 
American Eagle Fire Ins. Co............... 5,000 
munerican © Worcien Ing, Co... 2500 
American Insuranee Companv............ 6.600 
Anglo-American Underwriters ............ 10,090 
Associated Fire & Marine Ins. Co....... §.500 
baltimore American ing, Co... 2... 4,000 
Balimore Ameritean Ins) Co. 5,000 
Baltimore American Ins. Co................. 2,000 
Boston Insuranee Company...............- 2,000 
Camden Fire Ins. Association............ 2,000 
Camden Fire Ins. Association............ 6,000 
Camden Fire Ins. Association.............. 5,000 
Capital Fire Insurance Company...... 6,000 
Capital Fire Insurance Companvy...... 2,000 
City ot New Vork InsiCo 2... 1,000 
Criy of News vor lms. ( Oe 2 000 
City of New Vork lis: Co. 7,090 
Columbia Fire Ins. Co. (Dayton)...... 2.600 
Columbia Insurance Co. (N. Y.)........ 7,900 
Concordia Fire Insurance Co............. 4,000 
Concordia Fire Insurance Co............. 5,000 
Concordia Fire Insurance Co...........-. 1,000 
Connecticut Fire Insurance Co........... 6,000 
Connecticut Fire Insurance Co........... 0,000 
Continental Insurance Company........ 5,000 
Continental Insurance Company........ 4,000 
Continental Insurance Companiy.......- $,000 
Continental Insuranee Companv.......- +,009 
Continental Insurance Company........ 4.000 


Continental Insurance Company 


20,000 


Share Paid 


$ 142.77 
o7.11 
28.55 
57.11 
22,84 

NE eel 
22.84 
Sie?) 
45.69 
45.69 
57.11 
28.59 
SU: 
114.21 
97.08 
45.69 
Seal 
22.84 
22.84 
22.84 
68.53 
o7.11 
68.53 
22.84 
11.42 
22.84 
19.96 
22.84 
85.66 
45.69 
o7.11 
11.42 
68.58 
d7.11 
o7.11 
45.69 
Oke 7, 
45.69 
45.69 
228.43 


Policy 
Number 


271053 
F 352277 
1738 

3364 

4856 

105 

158 

180 

232 
1539F-1747 
1539F-2233 
5813F-1156 
748 

3008 

3009 

3363 

9601 

16811 
425006 
6319 

Sei 

8342 

13419 

643 

741 

839 

988 

969 

1013 

1059 

1060 

9961 

64490 
64611 
82681 
83400 
92437 
06067 
06076 
06118 
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Face Value Proportionate 


Company of Policy 


aeleehire Co. of N. i eee 2,900 
Eureka-Seeurity Fire & Marine............ 2,000 
Fidelity & Guaranty Fire Corp............. 2,000 
Fidelity & Guaranty Fire Corp............- 3,900 
Fidelity-Phenix Fire Ins. Co................- 10,000 
Firemen’s Insuranee Companv............ 8,000 
Firemen’s Insuranee Companv............ 2,000 


Firemen’s Insurance Companiy............ 4,500 


Firemen’s Insurance Company............ 10,000 
First National Insuranee Co................. 2,000 
First National Insuranee Co................. 10,000 
First National Insuranee Co................. 4,000 
Franklin Fire Insurance Co................... 10,000 
Franklin Fire Insuranee Co................... 7,000 
Franklin Fire Insurance Co................... 2,000 
Franklin Fire Insurance Co................... 7,000 
Granite State Fire Insurance Co........... 1,000 
Granite State Fire Insurance Co........... 1,000 
Great American Insurance Co............... 5,000 
Hanover Fire Insurance Co................... 7,900 
Hartford Fire Insurance Co................. 5,000 
Hartford Fire Insurance Co................. 3,500 
Hartford Fire Insuranee Co................. 10,000 
imibermia Underwiiters ..2... es 14,500 
Inobernia Underwriters «2... 2,500 
iubernia Underwriters... 2,500 
Hibernia Underwriters 10,000 
Home Insurance Company. 1,060 
Home Insuranee Company =.=. 4,000 
Home Insuranee Company...................- 4,000 
Home Insurance Companys 4,000 
Home Insuranee Company................-.-- 10,000 
Homeland Insuranee Companvy............ 3,000 
Homeland Insurance Company............ 3,000 
Homeland Insuranee Companiy............ 1,000 
Homeland Insuranee Company............ 2,000 
Homeland Insurance Company............ 3,000 
Home Underwriters Ageney.................. 2,400 
Home Underwriters Agency................. 2,400 


Home Underwriters Agency 9,000 


Share Paid 
28.55 
22.54 
22.84 
34.26 

114.21 
Ola! 
22.84 
51.40 

114.21 
22.84 

114.21 
45.69 

114.21 
79.96 
22.84 
ieOG 
11.42 
11.42 
d7.11 
85.66 
o7.11 
43.40 

114.21 

165.61 
28.59 
28.55 

114.21 
11.42 
45.69 
45.69 
45.69 

114.21 
34.26 
34.26 
11.42 
22.84 
34.26 
27.41 
27.41 

102.79 
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Powmex: 
Number 


LS818443F 
51561 
51564 

1001 
513334 
596017 
405278 
511009 


2208 


858274 
364019 
364048 
815383 
892841 
dad32 
4206161 
2092 
145-7586 
A168206 
105658 
107332 
08835967 EF 
0S836013F 
A950509 
AQ52225 
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Company 
London & Laneashire Ins. Co....._......... 
Maryland Insurance Companv............-- 
Maryland Insurance Company.............. 
Massachusetts Fire & Marine...............- 
Mercantile Insurance Companvy...........- 
Mercantile Insurance Company............ 
Mereury Insurance Company...............- 
Merchants Fire Assurance Corp..........- 
Minneapolis Fire & Marine.................... 
Minneapolis Fire & Marine................... 
Minneapolis Fire & Marine.................... 
Munneapolis Mire ceMarine 2... 
Alinneapolis Fire & Marine... 


Maimmeanolis Fire & Marine... 2... 
Minneapolis Fire & ‘Mbarine............-....... 
National-Ben Prankiin InssCo.. | 
National-Bben Prankiim Ins Co........... 
National-Ben Franivinelns, Co... 
National-Ben Franklin Ins. Co............. 
National-Ben Franklin Ins. Co........-.... 
National Liberty Insurance Co............. 
National Liberty Insurance Co............. 
New Brunswick Fire Insurance Co....... 
New Hampshire Fire Insurance Co..... 
New York Underwriters:....222........... 
News Yorks Wndemmmiters... 27 
New) Yorles Uncen aiiietseem seen 
Niagara Fire Insurance Companv........ 
Northern Assurance Company............-- 
North River Underwriters Agencv...... 


North River Insurance Company........-. 


Norwich Union Fire Ins. Society.......... 
Northwestern Mutual Fire Ass‘n......... 
Occidental Insuranee Companvy............ 
Old Colony Insurance Company.........- 
Old Colony Insuranee Companv.......... 
Omeng tisaraice Compangeeee. 
Ciriens Insurance Company... 
Orient Insurance Companv.................--- 
Orient Insuranee Company...................- 


Face Value Proportionate 


of Poliey 
2,000 
5,000 
2,060 
6,000 
5,000 
3,000 
2,000 
5,000 
8.000 
3,000 
7,000 
2,000 
3,000 
2,000 
2,000 
3,000 
1,000 
2,000 
2.000 
2.000 
1,000 
2,000 
2,000 
13,000 
5,000 
3,000 
5,000 
1,000 
6,000 


Share Paid 


22.84 
57.11 
22.84 
68.53 
50.11 
34.26 
22.84 
o7.11 
91.37 
54.26 
Hoo 
22.84 
54.26 
22.84 
22.84 
34.26 
11.42 
22.84 
22.54 
22.84 
11.42 
22.84 
22.84 
148.48 
Dil 
d4.26 
o7.11 
11.42 
68.53 
114.21 
114.21 
d7.11 
114.21 
34.26 
19596 
d7.11 
7.11 
15.99 
38.85 
4.57 
15.99 


Policy 
Number 


B996560 
26656 
26660 

2800800 
275530 
48450 
77012 
TI2177 
417937 
444007 
75411 
76774 
77884 
78070 
84236 
84238 
84352 
84353 
86841 
440492 
7436 
62491 
$264676 
857 
885 
959 
1041 
2034 
2064 
853 
203581 
203589 

A188004 

A188036 

A188953 

A200700 

A203037 
01010 
01041 
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Face Value Proportionate 


Company of Policy 
Orient Insurance Companiy.................--- 1,400 
Racine hire Insurance (ome =ee 3,000 
Paenice Fire Insurance on 5,000 
Pacific Fire Insurance Co.......-....---------- 2,000 
Pennsylvania Fire Insurance Co......... 5,000 
Phoenix Assurance Companv..............-- 10,000 
Phoenix Insurance Company..............- 1,000 
Providence Washington Ins. Co........... 10,000 
Queen Insurance Company............--....-. 4,000 


Queen Insurance Company.................... 5,000 


Rocky Mountain Fire Ins. Co............... 3,000 
Rocky Mountain Fire Ins. Co............... 10,000 
Rocky Mountain Fire Ins. Co............... 10,000 
Rocky Mountain Fire Ins. Co............... 6,000 
Rocky Mountain Fire Ins. Co............... 1,000 
Rocky Mountain Fire Ins. Co............... 5,000 
Rocky Mountain Fire Ins. Co........-...--- 3,000 
Rocky Mountain Fire Ins. Co............... 2,000 
Rocky Mountain Fire Ins. Co............... 5,000 
Royal Insurance Company.........-..-------- 5,000 
St. Paul Fire & Marine Ins. Co............. 5,000 
St. Paul Fire & Marine Ins. Co............. 2,500 
Springfield Fire & Marine Ins. Co....... 3,000 
Tevin City Fire Insuranee Co............ 4,500 
PwineGueekire Insurance Cove. 7,000 
viper. Fire Insurance Cone 1,500 
Teaneouvy Eire Insurance Co. 1,500 
Washington Underwriters Dept........... 5,000 
Washington Underwriters Dept........... 1,000 


Westchester Fire Insurance Co............. 1,000 


Westchester Fire Insurance Co............. 3,000 
Westchester Fire Insurance Co............. 7,000 
Western National Insurance Co............. 4,000 
Western National Insurance Co............. 2,000 
Western National Insurance Co............. 4 000 
Western National Insurance Co............. 7,000 
Western National Insurance Co............. 2,000 
hworndehire & Marine Ins.Co.... 2. 5,000 
World Fire & Marine Ins. Co............... 3,000 

$748,600 


Share Paid 
15:99 
0+.26 
57.11 
22.84 
on 

114.21 
11.42 
114.21 
45.69 
57.11 
34.26 
114.21 
114.21 
68.53 
11.42 
57.11 
34.26 
22.84 
Syl 
oad 
Dial 
20.90 
34.26 
51.40 
79.95 
17.18 
17.13 
Dilan 
11.42 
11.42 
34.26 
99 
45.69 
22.84 
45.69 
TOS 
22.84 
57.11 
34.26 


$8,550.00 


10 Cascade County, Montana, et al. 


Ve. 

By reason of the foregoing payments, the plain- 
tiff, The Home Insurance Company, New York, and 
each of the other insurance companies similarly 
situated on whose behalf this action is brought, 
became entitled to be subrogated to all the rights 
of the said plaintiff, Cascade County, against the 
United States of America, defendant, arising from 
the loss and damage set out in paragraph II above, 
to the full extent of such payments. [8] 


Wherefore, the plaintiffs prav judgment against 
the United States of America in the sum of Eighteen 
Thousand Six Hundred Eighty-five Dollars ($18,- 
685.00) together with costs and such other and fur- 
ther relief as may be proper. 

/s/ ROBERT WEIR, 


Chairman of the Board of County Commissioners, 
Cascade County, Montana. 


V7 Ee RN 
Manager, The Home Insurance Company, New 
York, 419-425 Ford Building, Great Falls, 
Montana. 


/s/ H. R. EICKEMEY ER, 
Jf TEX Sai ee ie 
Attorneys for the Plaintiffs. 
State of Montana, 
County of Cascade—ss. 


Robert Weir, being duly sworn, deposes and says 
that he resides in Great Falls, Montana; that he is 
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the duly elected Chairman of the Board of County 

Commissioners of the County of Cascade, State of 

Montana; and that he has read the foregoing com- 

plaint and knows the contents thereof and verily 

believes the facts stated in the pleading to be true. 
/s/ ROBERT WEIR. 


Subscribed and sworn to before me this 380th day 
of July, A.D. 1947. 
[Seal] /s/ H. R. EICKEMEYER, 
Notary Public for the State of Montana, residing 
at Great Falls, Montana. 
My commission expires March 1, 1948. [10] 


State of Montana, 
County of Cascade—ss. 


Larry T. Diringer, being duly sworn, deposes and 
says that he resides in Great Falls, Montana; that 
he is the Manager and general agent of The Home 
Insurance Company, New York, in and for the 
State of Montana; and that he has read the fore- 
going complaint and knows the contents thereof and 
verily believes the facts stated in the pleading to 
be true. 

/s/ LARRY T. DIRINGER. 


Subscribed and sworn to before me this 26th day 
of July, A.D. 1947. 
[Seal] yey LA RUE SMITE aie 
Notary Public for the State of Montana, residing 
at Great Falls, Montana. 
My commission expires July 26, 1949. [11] 


rf 
DSS 8 ED 1853./ 


AMOUNT --:$_10:900.00 pare 2.559 PREMIUM $__&90.90 TOTAL 
EXTENDED COVERAGE* RATE___2295 __ PREMIUM i ee $265.20 


®No insurance attaches in connection with Extended Coverage Perile unless “Rate” and “Premium” is specified above and Extended 
Coverage endorsement is attached to this policy. 


In Consideration of the Provisions and Stipulations Herein or Added Hereto 
AND OF. TWO HUNDRED SIXTY FIVe AND 20/100--- OLLARS PREMIUM 


“this company, for the term | from the 18ST day of \JANUsxY 19. 45_f ae noon, Standard Time, at 
x tothe__15T__day of JANUARY _, 19. 5Q._ location of property involved, 


_ to an amount not exceedin, OUS. Ah Dollars, 


does insure. 


“and legal representatives, to the extent of the actual cash value of the property at the time of loss, but not exceeding 
the amount which it would cost to repair or replace the property with material of like kind and quality within a reason- 
table time after such loss, without allowance for any increased cost of repair or reconstruction by reason of any ordi- 
‘nance or law regulating construction or repair, and without compensation for loss resulting from interruption of 
business or manufacture, nor jn any event for more than the interest of the insured, against all DIRECT LOSS BY FIRE, 
LIGHTNING ANO BY REMOVAL FROM PBEMISES ENDANGERED BY THE PERILS INSURED AGAINST IN THIS POLICY, EXCEPT 
1AS HEREINAFTER PROVIDED, to the property described hereinafter while located or contained as described in this 
policy, or pro rata for five days at each proper place to which any of the property shall necessarily be removed for 
preservation from the perils insured against in this policy, but not elsewhere. 


Assignment of this policy shall not be valid except with the written consent of this Company. 


This policy is made and accepted subject to the foregoing provisions and stipulations and those hereinafter stated, 
which are hereby made a part of this policy, together with such other provisions, stipulations and agreements as may 
be added hereto, as provided in this policy. 


3n Witness Wherest, this Company has executed and attested these presents; but this policy shall not be valid unless 


countersigned by the duly authorized Agent of this Company at GREAT FALLS, MONT. 3801-72 
Countersigned, ‘ Secretary President 
chide “aay of_December 19 440 -__ FRanY & i LINGsi, Ih, __Agent. 
E50 oY: vi rp “ 


1 Concealment, 
2 fraud. 
3 


* be void if, whether 
before or after a" the insured has wil- 
fully concealed o1 srepresented any ma- 
A terial fact or circumstance concerning this insurance or the 
S$ subject thereof, or the interest of the insured therein, or in case 
6 of any fraud or false swearing by the insured relating thereto. 
7 Uniosureble This policy shal! not cover accounts, bills, 
8 and currency, deeds, evidences of debt, money or 
9 excepted property. securitics; nor, untess specifically named 
th hereon in writing, bullion or manuscripts. 
Wl Perile vot This Company shall not be Hiahte for toss by 
12 included. fire or other perils insured against in this 
13 policy caused, directly or indirectly, by: (a) 
14 enemy attack hy armed forces, including action taken by mili- 
15 tary, naval or air forces in resisting an actual or an immediately 
VG impending enemy attack; (b) invasion; (c} insurrection; (4) 
17 rebellion; (¢) revolution; (1) civil war, (g) usurped power; (h) 
1% arder of any civil authority except acts of destruction at the time 
19 of and for the purpose of preventing the spread of fire, provided 
20 that such fire did not originate from any of the perils excluded 
21 by this policy; (i} neglect of the insured to use all reasonable 
22 means to save and preserve the property at and after a loss, or 
23 when the jiroperty 1s endangered by fire in neighboring prem- 
24 tses, (j) ner shall this Company be liable for Joss by theft. 
25 Other Insurance. Other insurance may be prohibited or the 
6 amount of insurance may be limited by en- 
27 dorsement attached hereto. 
28 Cooditiooe suapeadiog cr restrictiog inauraoce, Uolese otber- 
29 wise provided in writiog added bereto thie Company shall not 
30 be hable for toas occurring 
31 (a) while the hazard is increased by any means within the con- 
32 trol or knowledge of the insured; or 
33 (b) while a described building, whether intended for occupancy 
44 by owner or tenant, is vacant or unoccupied beyond a period of 
3S sixty consecutive days; or 
46 (¢) as a result of explosion or riot, unless fire ensue, and in 
37 that event for loss hy fire only. 
38 Other perile Any other peril to be insured against or sub- 
49 on subjecte, ject of insurance to be covered in this policy 
40 shali be by endorsement in writing hereon or 
41 added hereto, 
42 Added provisions. The extent of the application of insurance 
43 under this policy and of the contribution to 
44 be made by this Company in case of loss, and any other pro- 
45 vision or agreement not inconsistent with the provisions of this 
46 policy, may be provided for in writing added hereto, but no pro- 
47 vision may be waived except such as by the terma of thie policy 
48 is subject to change. 
49 Wanver No permission affecting this insurance shall 
50 provistoos, exist, or waiver of any provision be valid, 
51 unless granted herein or expressed in writing 
52 added hereto. No provision, stipulation or forfeiture shall be 
53 held to be waived by any requirement or proceeding on the part 
S4 of this Company relating to appraisal or to any examination 
55 provided for herein. 
56 Cancellation 
5? of policy. 
$8 


This entire policy « 


This policy shall be cancelled at any time 
at the request of the insured, in which case 
this Company shall, upon demand and sur- 
59 render of this policy, refund the excess of paid premium above 
60 the customary short rates for the expired time. This pol- 
61 icy may be cancelled at any time by this Company by giving 
62 to the insured a five days’ written notice of cancellation with 
63 or without tender of the excess of paid premium above the pro 
64 rata premium jor the expired time, which excess, if not ten- 
65 dered, shall be refunded on demand. Notice of cancellatioo shall 
66 state that said excess premium (if not tendered) will be re- 
67 funded on demand. 
68 Mortgagee If loss hereunder is made payable, in whole 
09 intereste and or in part, to a designated mortgagee not 
70 obligstiona. named herein as the insured, such interest in 
7 this policy may be cancelled by giving to such 
72 Mortgagre a teo days’ written notice of can- 
73 cellation. 

74 Tf the insured fails to render proof of loss soch mortgagee, upon 
25 notice, shall render proof of loss in the form herein specified 
20 within sixty (60) days thereafter aod shall be subject to the pro- 
7? visions hereol relating to appraisal and time of payment aod of 
78 bringing suit. 1f this Company shall claim thst no liability ex- 
79 isted as to the mortgagor or owner, it shall, to the estent of pay- 
89 ment of joss to the mortgagre, be subrogated to all the mort- 
8 fe’s rights of recovery, but without impairing mortgagee's 
2 t to sue; or it may pay off the mortgage debt and require 
Ban assignment thereol aod of the mortgage. Other provisions 
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& relating to the inte 
85 be added hereto by © cement in writing. 

86 Pro rate Mability. is Company shall not be liable for a greater 
87 Proportion of any loss than the amount 
88 hereby insured shall bear to the whole insurance covering the 
89 property against the peril involved, whether collectible or not. 
WW Reqairemeats in| The insured shall gtve immediate written 
91 case lose occure. notice to this Company of any loss, protect 
92 the property from further damage, forthwith 
93 separate the damaged and undamaged personal property, put 
94 it in the best possible order, furnish a complete inventory of 
9S the destroyed, damaged and undamaged property, showing in 
96 detail quantities, costs, actual cash value and amount of loss 
97 claimed; aod within sixty daye after the lose, aoleee such time 
98 in extended in writing by thie Company, the insored eball render 
99 to thie Company a proof of Joes, signed and sworn to by the 
100 insured, stating the knowledge and belief of the insured as to 
101 the following: the time and origin of the loss, the interest of the 
102 insured and of all others in the Property, the actual cash value of 
103 each item thereof and the amount of Joss thereto, all encum- 
104 brances thereon, all other contracts of insurance, whether valid 
105 or not, covering any of said Property, any changes in the title, 
106 use, occupation, location, possession or exposures of said prop- 
107 erty since the issuing of this policy, by whom and for what 
108 purpose any building herein described and the several parts 
109 thereof were occupied at the time of loss and whether or not it 
110 then stood on leased ground, and shall furnish a copy of all the 
111 descriptions and schedules in all policies and, if required, verified 
112 plans and specifications of any building, fixtures or machinery 
113 destroyed or damaged. The insured, as often as may be reason- 
114 ably required, shall exhibit to any Person designated by this 
115 Company all that remains of any Property herein described, and 
116 submit to examinations under oath by any person named by this 
11? Company, and subscribe the same; and, as often as may be 
118 reasonably required, shall produce for examination all books of 
119 account, bills, invoices and other vouchers, or certified copies 
120 thereof if originals be lost, at such reasonable time and place as 
121 may be designated by this Company or its representative, and 
122 shall permit extracts and copies thereof to be made. 

123 Appraisal. In case the insured and this Company shall 
124 fail to agree as to the actual cash value or 
125 the amount of loss, then, on the written demand of either, each 
126 shall select a competent and disinterested appraiser and notify 
127 the other of the appraiser selected within twenty days of such 
128 demand. The appraisers shall first select a competent and dis- 
129 interested umpire; and failing for fifteen days to agree upon 
130 such ompire, then, on request of the insured or this Company, 
331 such umpire shall be selected by a judge of a court of record in 
132 the atate in which the property covered is located. The ap- 
133 praisers shall then appraise the loss, stating separately actual 
134 cash value and loss to each item; and, failing to agree, shall 
135 submit their diferences, only, to the umpire. An award in writ- 
136 ing, s0 itemized, of any two when filed with this Company shall 
137 determine the amount of actual cash value and loss. Each 
138 appraiser shal! be paid by the party selretiog him and the ex- 
139 pensea of appraisal and umpire shall be paid by the parties 
140 equally. 
14) Company's 
142 optiona, 
143 


and obligations of such mortgagee may 


Jt shall be optional with this Company to 

take all, or any part, of the property at the 
» ageeed or appraised valuc, and also to re- 
144 pair, rebuild or replace the property destroyed or damaged with 
145 other of like kind and quality within a reasonable time, on giv- 
146 ing notice of its intention so to do withio thirty days after the 
147 receipt of thé proof of loss hereio required. 
1448 Abandomment. There can be no abandonmeot to this Com- 
149 pany of any property. 
180 When losa The amount of loss for which this Company 
151 payable. may be liable shall be payable sixty days 
182 after proof of toss, as herein provided, is 
153 received by this Company and ascertainment of the Joss is made 
1S4 either by agreersent between the insured and this Company ex- 
155 pressed in writing or by the Gling with this Company of an 
156 award as hereia provided. 
157 Suit. No suit or action on this policy for the recov- 
188 ery of any claim shall be sustainable io any 
159 court of law or equity unless all the requirements of this pohcy 
160 shall have beeo complied with, and unless commenced within 
16] twelve months next after inception of the loss. 
162 Subrogation Thie Company may require from the insured 
163 480 assignment of all right of recovery 
164 any party for loss to the extent that payment therefor is made 
165 by this Company. 
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EXTENDED COVERAGE ENDORSEMENT 


FILS OF WINCSTORM. HAIL, € 1OM. RIOT. RIOT ATTEMOING & STRIKE. CIVIL COMMOTION. AIRCRAFT. 
VEHICLE MOKE. EXCEPT AS MEREINAPTER PROVIOED) 


fur extended coverage 273 


Inconsideration of § 23430 premium, and sulfject to provisions and stipulotiona (herei- 
iter referred to as “provisions”) herein and in the policy to which thia endorsement is attached, including 
ders and endorsements thereon, the coverage of this policy is extended to include direct loss by WINDSTORM , 
i, EXPLOS(ON, RIOT, RIOT ATTENDING A STAIKE, CIVIL CoMMOTION, AIRCRAFT, VEHICLES, AND SMOKE. 

This Pesueement does not increase the amount or amounts of insurance provided in the policy to which | 
fis attac! . 

If Epis Policy covers on two or more items, tne provisions of this endorsement shall apply to each item 
parately. 

Substitution of Terms: In the application of the provisions of this policy, including riders and endorse- 
nts (but not this endorsement). to the perils covered by this Extended Coverage Endorsement, wherever 
ie word “fre” sppears there ahall be substituted therefor the peril involved or the loss caused thereby, as the 
ie requires. 

Fall of Building Clouse: The Fal) of Building Clause, if any, in the policy to which this endorsement is 
tached shail not apply when the foll is caused by any of the perils included in this endorsement. 
Apportionment Clause: This Compsny shal! not be liable for o greater proportion of any Joss from any 
il or perils included in this endorsement than (1) the emount of insurance under this policy bears to the 
hole amount of fire insurance covering the property, whether valid or not and whether coltectible or not, and 
ether or not such other fire insurance covers against the additional peril or perils insured hereunder; (2) nor 
i @ greater proportion than the amount of insurance under this policy bears to the amount of all insurance, 
hether valid or not and whether collectible or not, covering in any manner such loss; furthermore, if there be 

rance other than fire insurance covering any one or more of the perils causing loss hereunder, covering spe- 
cally any individual unit of property involved in the !oss, only such proportion of the insurance under this 
icy shal! apply to such unit specifically insured, as the value of such unit shall bear to the total vslue of al! 
property covered under this policy, whether such other insurance contains e similar clause or not, 

Glass Clause; It is expressly stipulated as applicable to all perils included in this endorsement that only 
Proportion of the insurance under this policy on any building covers on plate, stained, leaded or cathedral 
3 therein as the value of such glass which is damaged bears to the total value of said building. 

War Risk Exclusion Clause: This Company shall not be liable for loss by any of the perils insured 
fainst in this endorsement caused, directly or indirectly, by: (a) enemy attack by armed forces, including 

on taken by military, naval or air forces in resisting an actual or an immediately impending enemy attack . 
| invasion; (c) insurrection; (d) rebellion; (e) revolution; (f) civil war; (gz) usurped power. 

Waiver of Policy Provisions: A claim for loss from perils included in thie endorsement shsll not be 
red because building 1s not on ground owned by the Insured in fee simple. factory operations have ceased, 
change of occupancy, of existence of encumbrance, of factory operations at night, nor because of vacancy 
unoccupancy. 

ve 


ithed to and forming part of Policy No. . . 
Yow Insurunce Com any 
Gruat Fulls, Hontens 


Name uf Insurance Campany 


Agency. Dated Jan, 1, Lane 


FURY & Buel. 2, INC. 
BY: « Agent 


THE PROVISIONS PRINTED ON THE @ACK OF THIS FORM ARE HEREBY REFERRED TO ANO WADE A PART HEREOF, 
PS WHEN IMS ENUDRSEMENT IS ATTACHED TO ONE FIRE POLICY, TRE INSURED SHOULD SECURE LIKE 
COVERAGE ON ALL PIRE POLICIES COVERING THE S\ME PROPERTY 
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IONS RAPARAAD TO 1M AND MADE PART OF THIS FORM (Ro. 202) 


Provisions Applicable Only to Windatorm and Hall: This Company shall not be liable for loss caused 
irectiy or indirectly by (a) frost or cold weather or (b) snowstorm, tidal wave, high water or overflow. 
hether driven by wind or not. 

Thia Company shall not be liable for lose to the interior of the building or the insured property therein caused, 
a) by rain, snow, sand or duet, whether driven by wind or not, unless the building insured or containing the prop- 
fty insured shali first sustain an actual loaa to roof or walls by the direct force of wind or hail and then ahall be 
able for loes to the jnterior of the building or the insured property therein as may be eaused by rain, snow, eand 
rdust entering the building through openings in the roof or walle made by direct action of wind or hail or (b} 

alee apeennker equipment or other piping, unless such equipment or piping be damaged as a direct result 

wind or hail. 

Unless liability therefor is assumed in the form attached to this policy, or by endoraement hereon, this 
ompany shail not be liable for damage to the following property: {a) grain, hay, straw or otner cropa out- 
le of buildings or (b) windmills. windpumps or their towers, cloth awnings, signs, metal smokestacks, tem- 
rary or board roof additions, or {c) buildings (or their contents) m process of construction or reconstruc- 
in unless entirely enclosed and under roof with all outside doors and windows permanently in place. 

Provisions Applicable Only to Eapiosion: This Company shail not be liable for joss by explosion origi- 
ting within steam boilers, steam pipes, steam turbines, steam engines, fiy-wheels, located in the building (a4) 
sured or in building (s) contaiming the property insured. 

Any other explosion clause made a part of this policy 1a superseded by this endorsement. 

Provisions Applicsble Only to Riot, Riot Attending a Strike and Civil Commotion: Loss by riot, 
it attending a strike or civil commotion shall include direct losa by acts of striking Gu ee of the owner or 
ant (s) of the described building (s) while occupied by said striking employees and shall also include direct loas 
um pillage and looting occurring during and at the immediate place of a riot, riot attending a strike or civil 

motion, This Company shall not be liable, however, for loss resulting from damage to or destruction of the 
ncribed property owing to change in temperature or interruption of operations resuiting from riot or strike 
occupancy by striking employees or civil commotion, whether or not such loss, due to change in temperature 
interruption of operations, is covered by thie policy as to other perils. 

Provisions Applicable Oniy to Loss by Aircraft and Vehicles: Loss by "aircraft" includes direct loss 
objects falling therefrom. The term “vehicles,” as used in this endorsement, means vehicles running on land 
tracks. This Company shall not be liable, however, for loss (a) by any vehicle owned or operated by the 
ured or by any tenant of the described premises; (b} to aircraft or vehicles including contents other than 
ka of aircraft or vehicles in process of manufacture or for sale; {c) to fences, driveways, sidewalks or lawns. 
Provisions Applicahle to Smoke: The term “amoke’ as used in this endorsement means only smoke due 
sudden, unusual and faulty operation of any heating or cooking unit, only when auch unit is connected to 
haimney by a smoke pipe, and while in or on the premises described in this policy, excluding, however, smoke 
m fireplaces or industrial apparatus. 

Provisions Applicable Only when this Endorsement is atteched to a Policy Coverlng Business Int, 
tion (Use and Occupancy), Extra Expense, Rents. Leasehold Interest or Profits and Commissiona: 
en this endorsement ia attached to a policy covering Buainese Interruption (Use and Occupancy), Extra 

mae, Rents, Leasehold interest, Profita and Commussions, the term “direct,” as applied to loss, means loss, 
imited and conditioned in auch policy, resulting from direct joss to described property from perils inaured 
inst, and, while the buainess of the owner or tenant(s) of the deacribed building (s) 1s interrupted by a strike 
the described location, this Company shall not be liable for any loss owing to interference by any person (a) 
h rebuilding. repairing or replacing the property damaged or destroyed or with the resumption ar continu- 
on of business. 
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“OUNTY OF CASCADE, 8TATE OF MONTA** 


As ls now or may hereafter be constitute. 
For Account of Whom it May Concern, 


Loss, if auy, to be adjusted with and payable to Board of County Commissioners, Cascade County, Montana 


$ 10,000.00 on ait property of every kind and description now existing or hereafter acquired, lncluding such 
Property on which by the printed conditions of this policy Jlablilty must be Specttleally assumed 
'Excepting such property as hereinafter specifically exclude :t), all while situate In, on, or attached 
to the premises owned and/or occupled by the insured at the following focations: 


ans pe pene House Premlses—Block Bounded by 2nd Avenue North, North 4th Btrect, 3rd Avenue North and North 
eet, 
2 County Jall Premises—Southwest Corner 3rd Avenue North and North 4th Btreet, 


otis 2 County, Shops Premises—Block Bouaded by 6th Avenue North, North 8th Btreet, 9th Avenue North and North 
t treet, 


4 County Shops Premises, New—3rd Btreet Northwest, Blctks 1006 and 1007. 

- Falr Oraunds Premises—Blocks Bounded by ist Avenu. N W. 3rd Btreet N. W, City Limits and 9th Street N. W 
6 Old Peoplea Home, Youths Home, Library (Nursery) and Nospltsi—Rlock 504 10th Alley South. 

7 Civic Center Bldg. \Furniture!l—Blocks 433 and 434 All above in Great Falls, Montana. 

6 Outside Jali Premises—Stockett, Sand Coulee and Belt, 

9. Machine Shed—No. 45 W/S Ansconda Rosd, Bell, Montana 


In Cascade County, Montana 


“EXTENSION CLAUSE": This insurance is extended to cover property as described and sil mater.als, supplies and 
equipment to be used for repairing, making alterations and additions tu the properly insured hereunder while on 
andor under sidewalks, plallorms, alleyways and/or open spaces, provided such property be located within fifty (Si: 
feet of said premises, and in or on cars and/or vehicles within three hundred (300) feet of said uremises. 

“TRUST AND COMMISSION CLAUSE": This Insurance shall also apply ta and cover property of others for which 
the insured may be legally liable or for which ijlability Ls at any time assumed by the tnsurcd, and shall also apply to 
and cover the insureds interest in property owned in whole or in part by others. sncluding all material, laba: and 
charges furnished, performed or Incurred by the insured or at the expeuse af the insured in connection with Lhe pra,- 
erty on which joss 1s sustained; PROVIDED HOWEVER, that if such property, material, labor anu,or charges be cov- 
ered by more specific insurance, then insurance under this policy shall attach and cover only after the lability of 
such mare specific insurance has been exhausted and shals then cover such and only such loss or daniage a» niay 
exceed the amount due from such more specific insurance. 

“GENERAL EXCLUSIONS": It is hereby understood and agreed that the following are nat covered by this policy 
and are therefore nat to be included in the application of the averaye and distribution clauses 1) Excavations, 
grading and {liing, (2! Masonry foundations, piers and retamting walls below the level of the lowest basenient fisar 
or where there ls no basement, which are below the level of the ground, (3) Piping, wiring, tanks and equipincil woen 
unoerground, (4) Architect's fees; 15) Paving. curbing, side- a.xs, drivewo's, laws, garaens, trees and shruvs, ‘6! Mer- 
chandise held for sale, (7) Land values, (8) Motor vehicle, and trucks 1nd their trailers rollers, sweepers, sprinkiers, 
muxers, steam shovels, ditch diggers and other similar slow moving equip:ient, 19: Records consisting af Judicial, Tax. 
Title. Vital Statistics and other similar documents and records constituting «he Public Records of the County af Cas- 
cade, State of Montana, Accounts, Bilis, Currency, Deeds, Evidences of Deb’. Money, Notes or Securities 

“AVERAGE CLAUSE"; It ls expressly stipulated and made a conditi.:) of the contract. Lhat, in event of toss, this 
company shall be lable for no greater proportion thereof than the amount hereby insured bears ta minely per cent 
(90%) of the actual value of Lhe property described herein at the timc when such loss shall happen, nor lor more 
than the proportion which this policy bears to the total insurance theron 

“DISTRIBUTION CLAUSE": 1t ls hereby egreed that at all times thi: policy shall attach on each bullding and/or 
sirketure on conten’s of each bullding and/or structure, on contents of cach yard in the proportion that the value of 

h such building ano or structure, of the contents of earh such builcing and or structure, of cantents in each yard 
beur to the sgeregate value of all such bulidings, sLructures and contexts. . 

“WATCBMAN WITH AFPROVED RECORDING SYSTEM OR WATCRCLOCR WARRANTY, NIGHTS ONLY": 
‘Applying to Fair Grounds Premises only). Warranted by the insured thal due diligence will at all tumes be used by the 
insuréd to maintain one or more watchmen (with approved recording system or watch clock) who shall keep a con- 
tinuous watch in and about the within described premises during the entire night, whether the premises herein de- 
seribed be open for business or shut down or not in operation A breach af this warranty suspends this Imsurance 
during such breach 

“BREACH OF WARRANTY OR CONOITION CLAUSE": If a breach co! any warranty or condition conlained in any 
prenerecnen to thls policy shali orcur, which breach by the terms uf suc!: warranly or condition, shall opersie to sus- 
pend or avold this insurance, il is agreed that such suspension or avoida ce due to sucli breach shall be effectve only 
during the continuance of such breach and then only to the building or ire division or contents therein ur utoer sep- 
arate location to which such warranty or condition has reference aid in respect of which such breach occurs 

“PERMITS”: Permission is hereby specifically granted 1) For existiig and increased hazards and to make such 
changes in the use and occupancy of the premises as may be desired (2! TO be and remain vacant and/or unoccupied 

d to shut down and/or cease operations without lbnit of time, 13) Privt to any loss the insured may, withaut pieji- 
dice to this insurance, release any person, corporation, or others fram Jiabiity for loss or damage caused by act or 
neglect of themselves or thelr employees, agents or representatives The provisions of this paragraph shall supersede 
and abrogate any prohibition thereof contained In the printed conditlons of this policy. 

“SPECIAL AGBEEMENTS”: This insurance shall not be prejudiced 6} reason of any of the Te eet 
+1) If notice of sale be given in regard to any property insurei hereunder, t2) Mf any contract of ranean je eon ae 
13) If any error or omission in regard to the name and title or the deserijitian and location of buildings insured he: 
under; (4) Any act or neglect of the owner of the bullding (if insured hereunder ts not the owner} ar uf any occupant 

{ the within described premises other than the insured, when euch act oF negtect is not within the control of the in- 
sured named herein. The Poa of this paragraph shall supersede a1.d abrogate any prohibition thereof contained 
in the printed conditions of this policy. P 

“ TEMENT OF LOSSES”: It ls a condition of this insurance that In the event of any lass 
pa. ES ae Mrceeltne one bundred doilars ($100.00) the amount of insurance under this policy shall 
nol be reauced. 

“ELECTRI' ARA LAUBE”: If electrical appliances or devices of any kind, Including wiring, are covered 

der this Nes nies Creo be Mable for any electrical injury or disturbance to the said electrical ap- 
pit ne di ices ‘or wiring caused by artificially generated electrical currents, unleas fire ensues, but If fire does ensue, 
Rrengini consideration of the rate of premium at which this policy ls written, this company shall be Mable for its pro- 
portion of joss caused by such ensuing fire. 

~ MULATIVE : In the event of loss, which in the aggregate does not exceed $1,000.00, the in- 
siete after dave Catieret loss to this Company *5 provided by the policy, immediately make al] neces- 
sary ae The tasured will not be uired to furnish proofs of loss until) the agercgate amount of such Joss or 
eematarcents the sum of $1,000 00 freeiied that the insured shall execute aad furnish proof of loss for the accumu- 


lated losses at the end of each policy year. 
Ho e Insurance Comoan; 
Attached to Polley No. 2961 _ __ofthe — uP 


Agcocy at Great Falls, Montana __ Dateg Uae 1, 1945 
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Thereafter, on October 14, 1947, Motion to Dis- 
miss and Notice of Hearing Motion to Dismiss were 
duly filed herein, in the words and figures following, 
to-wit: [16] 


[Title of District Court and Cause. ] 


MOTION 'TO DISMISS THE HOME INSUR- 
ANCE COMPANY, BOTH INDIVIDUALLY 
AND IN ITS REPRESENTATIVE CAPAC- 
MY, AS A PARTY PLAINTIFE 


Comes Now the defendant, United States of 
America, by and through John B. Tansil, United 
States Attormey, and Franklin A. Lamb, Assistant 
United States Attorney, in and for the District of 
Montana, and respectfully moves this Court for an 
order dismissing The Home Insurance Company, 
both individually and in its representative capac- 
ity, as a party plaintiff, upon the following grounds 
and for the following reasons: 


iE 


That the Federal Tort Claims Act of August 2, 
1946, does not provide a remedy for a claim based 
upon the subrogation rights and prolibts the prose- 
eution of such a claim by a subrogee. 


I. 


That this action and the alleged cause of action 
of this plaintiff is in conflict with and prohibited 
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by the provisions of the Assignment of Claims Act 
Gigtrs.C) 205): 
Dated this 13th day of October, 1947. 
JOHN B. TANSIL, 
Attorney for the United States, in and for the 
District of Montana. 
FRANKLIN A, LAMB, 
Assistant Attorney for the United States, in and 
for the District of Montana. [17] 


NOTICE OF MOTION 
To Cascade County, Montana, and The Home In- 
surance Company, New York, plaintiffs, and 
H. R. Hickemeyer and La Rue Smith, Jr., 
Attorneys at Law, Ford Building, Great Falls, 
Montana, Notice: 

You, and each of you, will please take notice that 
the undersigned will bring the above motion on for 
hearing before the above-entitled Court in the 
courtroom of the United States District Court in 
and for the District of Montana, at Great Falls, 
Montana, on the first day of the next regular term 
of said Court, or as soon thereafter as counsel may 
be heard. 

JOHN B. TANSIL, 
Attorney of the United States, in and for the 
District of Montana. 


FRANKLIN A. LAMB, 
Assistant Attorney of the United States, in and 
for the District of Montana. 


[indorsed]: Filed Oct. 14, 1947. [18] 
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Thereafter, on February 25, 1948, Decision and 
Order Dismissing Action of The Home Insurance 
Company was duly filed, entered and noted in the 
Civil Docket, being in the words and figures follow- 
ing, to-wit: [19] 


In the District Court of the United States, District 
of Montana, Great Falls Division 


No. 993 


CASCADE COUNTY, MONTANA, and THE 
HOME INSURANCE COMPANY, New York, 
on Behalf of Itself and All Other Insurance 
Companies, Similarly Situated, 

Plaintiff, 
vs. 


THE UNITED STATES OF AMERICA, 
Defendant. 


DECISION AND ORDER 


The action is commenced under the provisions of 
the Federal Tort Claims Act, 28 U.S.C.A. 931. 
Plaintiffs allege that on August 9, 1946, in Cascade 
County, Montana, certain employees and officers of 
the United States, constituting the personnel of the 
United States Army Air Forees, flew three A-26 
bomber type aircraft in such a negligent manner 
that one of them crashed into a barn, the property 
of the County, located on the Cascade County fair- 
grounds, and caused a fire which entirely destroved 
the property of the County, to its damage in ie 
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sun of $18,685.00; that prior to the loss plaintiff 
County had insured all of its property, including 
the barn, with the plaintiff Home Insurance Com- 
pany and seventy-one other insurance companies; 
that after the fire the insurance companies paid to 
the County $8,550.00 by reason of the loss, the 
amount being prorated among the various insur- 
ance companies, and alleges that by reason of the 
payments made to the County under the insurance 
policies, each of them are subrogated to the rights 
of the plaintiff County against the United States 
because of the loss and damage to the property of 
the County, and as such subrogees sue, the Home 
Insurance Company suing on behalf of itself and 
the other seventy-one insurance companies similarly 
situated. The defendant moves to dismiss as [20] 
to the plaintiff Home Insurance Company, both in 
its individual and representative capacity, upon 
the grounds (a) that the Federal Tort Claims Act 
does not provide a remedy for a claim based upon 
the subrogation rights and prohibits the prosecution 
of such a claim by a subrogee, and (b) that this 
action is in conflict with and prohibited by the pro- 
visions of the Assignment of Claims Act, 31 
eS e203. 

The act under which the action is brought pro- 
vides: ‘** * * the United States District Court for 
the district wherein the plaintiff is a resident, or 
wherein the act or omission complained of occurred 
* * * sitting without a jury, shall have jurisdiction 
to hear, determine, and render judgment on any 
claim against the United States, for money only, 
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accrulng on and after January 1, 1945, on account 
of damage to or loss of property * * * caused by 
the negligent or wrongful act or omission of any 
emplovee of the Government while acting within 
the scope of his office ov employment, under cireum- 
stances where the United States, if a private person, 
would be hable to the claimant for such damage, 
loss, Injury * * * in aecordanece with the law of the 
place where the act or omission occurred. Subject 
to the provisions of this title, the United States 
shall be liable in respect of such claims, to the same 
claimants, in the same manner, and to the same 
extent, as a private individual under like cireum- 
cuemecs, * * *,”? 

In passing this act on August 2, 1946, Congress 
caused a radical change in the law to be made inso- 
far as recovery might be had against the United 
States by reason of loss or damage caused by the 
negligence of an officer and employee of the United 
States. Prior to this act, the only rehef in such 
cases was by either a private relief bill passed by 
Congress in individual cases, or by an act of Con- 
gress consenting that the United States might be 
sued in the particular case in a particular United 
States District Court and usually limitme the 
amount for which judgment [21] could be entered 
against the United States in the event the plaintiff 
in the action were successful. The Congress no 
doubt was fully conversant, in considering and pass- 
ine the act, that it would thereby open up a vast 
field of litigation against the United States, and 
potentially greatly increase the expense of the Gev- 
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ernment in the payment of judgments which reason- 
ably could be expected to be rendered against the 
United States in such actions. Therefore, it must 
be presumed Congress chose the language it em- 
ployed in the act carefully, and with the purpose 
and intent of expressing exactly under what ci- 
cumstances the United States would give its consent 
to be sued, and by whom the United States gave its 
consent to be sued. As the statute is a consent to 
be sued statute on behalf of the United States, in 
considering the questions presented by the motion, 
it must be borne in mind that the United States 
can only be sued by its own consent, U. 8. v. Sher- 
wood, 312 U. 8S. 584; that the consent can be mani- 
fest only by the Congress of the United States, 
U.S. v. Shaw, 309 U. 8. 495; Congress has the right 
to prescribe the terms and conditions upon which 
the United States may be sued, Minnesota v. U. S., 
305 U. 8. 382; that the suit may not be maintained 
against the United States if not clearly within the 
statute of consent and the statutes granting the 
right to sue the United States will be strictly con- 
strued, U.S. v. Sherwood, supra. ‘‘The sovereignty 
of the United States raises a presumption against 
its suability, unless it is clearly shown; nor should 
a Court enlarge its liability to suit beyond what 
the language requires.’’ Eastern Transportation 
CoOmeur so. et al., 272 0.5, 615, 

In Caledonia Insurance Company v. Northern 
Pacific Railway Company, 32 Mont. 46, 79 Pace. 544, 
the Supreme Court of Montana said: ‘‘If msured 
buildings or other property are destroved through 
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the fault or negligence of some person other than 
the owner, the insurance eempany, upon payment 
of the loss, will be [22] subrogated to the right of 
the owner to recover from the wrongdoer. * * * The 
rights of the insurer against the wrongdoer can be 
no greater than those of the insured, and its recoy- 
ery will be limited to the amount which it has paid 
on the loss.’’ See also Gaugler et al. v. Chicago, 
eet. >. Ry. Co., 197 Fed. 79. 

It does not follow that because the Insurance 
Company becomes the owner of the insured’s cause 
of action to the extent of the payment made by it 
to the insured and thus may sue the original tort 
feasor, that it may sue the United States as the 
tort feasor, for irrespective of the laws of the State 
of Montana granting the cause of action no suit 
may be maintained upon it against the United 
States unless the United States has consented to 
be sued. The Insurance Company claims that the 
consent is granted by the statute under its express 
terms, where it is provided that the United States 
may be sued ‘‘under circumstances where the 
United States, if a private person, would be lable 
to the claimant for such damage, loss, injury or 
death in accordance with the law of the place where 
the act or omission occurred * * * to the same 
claimants, in the same manner and to the same ex- 
tent as a private individual under lke ecircum- 
stances * * *."° (Underscoring mine.) The conten- 
tion cannot he sustained when the act in its entirety 
is considered. ‘The consent to be sved granted hy 
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the United States is on account of damage or loss 
to property caused by negligence of the employees 
of the United States. By its consent it creates a 
cause of action that did not exist before. A cause 
of action is granted to the owner of the property 
because of his ownership of the property. It ac- 
crues in its entirety immediately upon the damage 
or loss of the property and by reason thereof, and 
the damage is that sustained by the owner of the 
property, here Cascade County. The measure of 
the damage is the value of the property damaged 
or destroyed. No loss was sustained by the Insur- 
ance Company because of the negligent destruction 
of the property. If the Insurance Company sus- 
tained a loss, it was because [23] of the contract 
entered into between itself and the owner of the 
property, and no right of action of any kind under 
the State law acerued to the Insurance Company 
until it made a payment under its contract to the 
msured. The recovery sought to be made by the 
Insurance Company is not for the damage to or 
loss of the property itself, or the amount thereof, 
but for the moneys paid out by it to the owner of 
the property under its contract with him, and its 
measure of claimed recovery is not the amount of 
the damage is that sustained by the owner of the 
but the amount of money it paid, even though the 
loss to the owner of the building, recoverable by 
him, is in a far greater amount. No right of action 
is granted by the statute to the Insurance Company 
at all. Any right of action that it has under the 
State law it derives from the owner of the property 
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as a result of its contract with him and the pay- 
ment made and is a portion of the right of action 
granted to the owner of the property by Congress, 
which the Insurance Company seeks to prosecute 
in its own name. The Insurance Company contends 
that by the use of the words claimant and claimants 
it is embraced within the statute as one of a class 
that Congress has consented may sue. The language 
is not an enlargement of the language preceding it, 
but a limitation upon it and limits the consent to 
be sued by the owner only under circumstances 
where the owner might sue a private person under 
the law of the State and the ability of the United 
States to the owner is exactly the same, no greater 
or no less, as the hability of private imdividuals 
under the same circumstances, except that if private 
individuals under the same circumstances, under the 
law of the State, would be liable for interest prior 
to judgment or punitive damages, the United States 
is not liable. In construing Section 203, Title 31, 
U.S.C.A., the Assignment of Claims Act against 
the United States, the Supreme Court said in Na- 
tional Bank of Commerce v. Downie, 218 U. S. 353: 
“It” (the statute) “‘strikes at every derivative in- 
terest in whatever form acquired, [24] and inca- 


pacitates every claimant upon the government from 
creating an interest in the claim in any other than 
himself.’ (Emphasis the Court.) It thus appears 


that Congress, in using the words claimant and 
claimants in the statute referred to and meant the 
original owner of the claim and not one who derives 
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all or a part of the claim from the original owner. 
The Insurance Company contends that by Section 
943, Title 28, exempting specific claims from the 
operation of the act, Congress manifested its intent 
that all other claims mentioned therein were within 
the act, including claims by subrogees under the 
maxim expressio wnius est exclusio alterius, citing 
Johnson v. Southern Pacific Company, 117 Fed. 
462. The section does not permit the application 
of the maxim. Had the section provided that cer- 
tain claimants could not sue if their loss or damage 
was caused in the manner set out in any one of the 
twelve subdivisions of the section, the application 
of the maxim might be argued, but the section does 
not so provide. The section specifically provides 
that consent is not granted for anyone to sue the 
United States, 1.e., become a claimant if the loss or 
damage is caused by any of the acts of the govern- 
ment employees set out in the twelve subdivisions 
of the section. It is all inclusive and prevents any- 
one from suing. The section is one of restriction 
upon the consent granted by Section 931 and not 
one of enlargement. 

Tt is urged by the defendant that to permit the 
action to be maintained by the Insurance Company 
would violate Section 208, Title 31, U. 8S. C. A, 
which provides where material: ‘' Assignments of 
claims void. All transfers and assignments made 
of any claim upon the United States, or of any 
part or share thereof, or interest therein, whether 
absolute or conditional, and whatever may be the 
consideration therefor, and all powers of attorney, 
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orders, ov other authorities for receiving payment 
of any claim upon the United States, or of any 
except as provided in section 204 of this title, shall 
be absolutely null and void, unless they are freely 
made and executed in the presence of at least [25] 
two attesting witnesses, after the allowance of such 
a claim, the ascertainment of the amount due, and 
the issuing of a warrant for the payment thereof.”’ 

One of the policies of insurance is attached to 
the complaint as an exhibit and it is said that all of 
them sued on are similar as to form, and as a part 
of the policy it is provided: ‘‘Subrogation. This 
company may require from the insured an assign- 
ment of all right of recovery against any party for 
loss to the extent that payment therefor is made 
Daas company.” 

Thus the policy, by its terms, provides for a 
subrogation through the voluntary assignment of 
the claimant of his cause of action to the insurance 
company. If this provision of the contract is 
carried out as between the parties and the assign- 
ment made, unquestionably it would violate the 
provisions of the statute. Should the insured, 
after receiving payment under the contract of 
insurance, refuse to make the formal assignments, 
under the doctrine that equity considers that done 
that ought to be done, the insurer would still be 
subrogated, which would stil! result mn a violation 
of the statute, for as said by the Supreme Court in 
National Bank of Commerce v. Downie, ‘Trustee, 
918 Tl. S. 345. in considering the statute and its 
terms: “It would seem to he impossible to use 
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language more comprehensive than this. It em- 
braces alike legal and equitable assignments. ”’ 

The Insurance Company does not press its right 
under the contract, but relies upon the law of the 
State and the decision of the Supreme Court of the 
State in Caledonia Insurance Company v. Northern 
Pacific Railway Company, supra, wherein the Su- 
preme Court, in holding an insurer subrogated to 
the right of the insured upon making payment, in 
part said: ‘‘The next inquiry is, was such cause 
of action assignable? For subrogation is merely 
an equitable assignment or an assignment by opera- 
tion of law.’’ The result arrived at by the Supreme 
Court of the State was through the construction 
of Section 1351 of the Civil Code of 1895, now Sec- 
tion [26] 6805, Revised Codes of Montana, 1935, 
which provides: ‘‘Transfer and survivorship. A 
thing in action, arising out of the violation of a 
right of property, or out of an obligation, may be 
transferred by the owner. Upon the death of the 
owner it passes to his personal representatives, ex- 
cept where, in the cases provided in the Code of 
Civil Procedure, it passes to his devisees or suc- 
cessor in office.”’ 

In State ex rel Stiefel v. District Court of the 
Ninth Judicial District, 96 Pac. 337, the Supreme 
Court of Montana held that under this section an 
assignment may be made without Winitlnes eancene 
the assignment is, as the State Supreme Court says, 
merely an equitable assignment or an assignment 
by operation of law, it is clear that the law is put 
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into operation by the voluntary act of the insured 
in accepting payment from the insurer, the payment 
not only operating as a performance on the part of 
the insurer to the insured under its contract, but 
also as a purchase of the cause of action the insured 
might have had against another directly responsible 
for the loss of the property insured, to the extent 
of the payment made by the insurer. The Insur- 
ance Company relies upon the decisions of the 
Supreme Court holding that a debt due from the 
United States to a decedent may be paid to an 
administrator, Wyman v. U. S., 109 U. 8. 654; a 
debt due from the United States to a minor child 
may be paid to a guardian, Taylor v. Bemiss, 110 
U. S. 42. These cases are not in point as under 
those circumstances there is no assignment made 
of the claim. Neither is it an assignment of the 
claim if the proceeds of the claim are paid to a 
proper custodian in insolvency or bankruptcy pro- 
ceedings pending in a competent court for the 
purpose of paying the debts of the claimant, Butler 
v. Goreley, 146 U. S. 303, Price v. Forrest, 173 
U. S. 410. The Insurance Company relies upon 
general language of the Supreme Court tom aie 
effect that the Section does not embrace cases where 
there has been a transfer of title by operation of 
law, Western Pacific Company v. US. 2638 Us. 
971. The language of the Supreme Court is gen- 
eral, but the language of any [27] Court, in its 
opinion, must be read in the light of the facts of 
the particular case before the Court and to which 
all of its language is considered addressed. The 
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acts in that case were that the plaintiff in the 
action, Western Pacifie Company, was the succes- 
sor in interest of the Western Pacific Railway. 
Receivers of the property of the said Western 
Pacific Railway had been appointed in a federal 
district court in California in a suit brought against 
it there and the sale was made of the claim by the 
receivers in said suit pursuant to an order of the 
eourt to the plaintiff Western Pacific Company. 
The operation of law there, under which title passed, 
was purely involuntary as far as the owner of the 
claim was concerned. It cannot be presumed that 
by the use of the language the Supreme Court laid 
down the general rule that all assignments by 
operation of law are not within the statute. Cer- 
tainly it cannot be contended that where using the 
language in any case the Court had in mind an 
assignment of an action in tort against the United 
States, as there was no such action in anyone prior 
to the passage of the Federal ‘Tort Claims act. 
The Supreme Court has made its meaning clear as 
to that language in United States v. Gillis, 95 U.S. 
407, where it says, in considering the statute: 
“<M here are devolutions of title by force of law, 
without any act of parties, or involuntary assign- 
ments, compelled by law’ to which this statute did 
not apply.’? The sale of the property by the re- 
ceivers appointed by the Court in the action against 
the Railway Company is an illustration of a devolu- 
tion of title by foree of law without any act of the 
parties and if it is said that it results in an assign- 
ment if is au inveluntary assignment compelled by 
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law, but here any title the Insurance Company may 
have to any part of the County’s cause of action, 
or any assignment it may have is not involuntary 
or without any act of the parties, but is purely vol- 
untary and comes into operation by reason of the 
act of the parties in the contract freely and volun- 
tarily entered into between them. The Supreme 
Court, early in a leading case, stated [28] that one 
of the reasons for the passage of the statute was to 
protect the Government from problems arising as 
a result of the multiplication of the number of per- 
sons with whom the United States must deal. 
Goodman v. Niblack, 102 U. 8S. 556. Here the so- 
called assignment of a portion of the claimant’s 
cause of action increases the number of persons with 
which the government must deal to 72. 

Tt necessarily follows from what is said that the 
motion of the defendant to dismiss the action of the 
plaintiff Home Insurance Company, both individu- 
ally and in its representative capacity should be 
sustained upon each of the grounds set out in the 
motion, and, 

Therefore, It Is Ordered and this does order 
that the action of the Home Insurance Company 
against the defendant, both individually and in its 
representative capacity, be and the same hereby is 
dismissed. 


Done and dated this 25th day of February, 1948. 
R. LEWIS BROWN, 
United States District Judge. 


[Endorsed]: Filed Feb. 25, 1948. [29] 
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Thereafter, on March 23, 1948, Notice of Appeal 
was duly filed herein, as follows, to-wit: 


[Title of District Court and Cause.] 


NO MCT OReePHAL TO THE CikCim 
COURT OF APPEALS 


Notice Is Hereby Given that Cascade County, 
Montana, and The Home Insurance Company, New 
York, on behalf of itself and all other insurance 
companies, similarly situated, plaintiffs above 
naned, hereby appeal to the Cireuit Court of Ap- 
peals for the Ninth Cirenit from the Order of the 
District Court of the United States, District of 
Montana, Great Falls Division, entered in this ac- 
tion on 25 February, 1948, dismissing the action of 
The Home Insurance Company, both individually 
and representing all other insurance companies 
similarly situated, against the defendant, The 
United States of America. 

Dated this 11th day of March, 1948. 

/s/ H. R. EICKEMEYER, 
429 Ford Building, 
Great Falls, Montana, 
Attorney for Appellants. 


Js/ LakU ie Ee ie 
411 Ford Building, 
Great Falls, Montana, 
Attorney for AppeHants. 


[Endorsed]: Filed Mareh 23, 1948. [31] 
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Thereupon, on March 23, 1948, a copy of Notice 
of Appeal was mailed to the attorney for the de- 
fendant herein, the Clerk’s docket entry of such 
mailing being as follows, to-wit: [32] 


[Title of District Court and Cause. ] 


CLERK’S DOCKET ENTRY 


March 23, 1948. Mailed copy of notice of ap- 
peal to United States Attor- 
ney, Billings, Montana. [33] 


Thereafter, on March 31, 1948, Designation of 
Contents of Record on Appeal was duly filed herein, 
in the words and figures following, to-wit: [34] 


[Title of District Court and Cause. ] 


DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL 


Appellants designate the following portions of 
the record, proceedings and evidence to be contained 
in the record on appeal in this case: 

1. Complaint. 

2. Defendant’s motion to dismiss The Home In- 
surance Company, both individually and in its 
representative capacity as a party plaintiff. 

3. Notice of hearing on the above motion. 

4. Judgment and order dismissing The Home 
Tnsurance Company, both individually and in 
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its representative capacity, as a party plain- 
tiff. 

d. Notice of appeal. 

6. The designation. 


Dated this 31st dav of March, 1948. 


/s/ H. R. EICKEMEYER, 
Poon SNE, sing 
Attornevs for Appellants. 
Service of foregoing Designation and receipt of 
a copy thereof this 31st day of March, 1948. 
JOELN By TNS 
U. 8. Attorney. 
FRANKLIN A. LAMB, 
Ass’t. U. 8. Attorney. 


[Endorsed]: Filed March 31, 1948. [35] 


In the District Court of the United States in and 
for the District of Montana, Great Falls Divi- 
sion. 

CERTIFICATE OF CLERK 


United States of America, 
District of Montana—ss. 


I, H. H. Walker, Clerk of the District Court of 
the United States for the District of Montana, do 
hereby certify and return to The Honorable, The 
United States Cirenit Court of Appeals for the 
Ninth Circuit, that the foregoing volume consisting 
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of 36 pages, numbered consecutively from 1 to 36 
inclusive, constitutes a full, true and correct tran- 
seript of all portions of the record in exse number 
993, Cascade County, Montana, et al, versus The 
United States of America, designated by the parties 
as the record on appeal therein, as appears from 
the original records and files of said Court in my 
custody as such Clerk. 

I further certify that the costs of said transcript 
amount to the sum of Hight and 60/100ths Dollars 
($8.60), and have been paid by the appellants. 

Witness my hand and the seal of said Court at 
Great Falls, Montana, this 12th day of April, A. D. 
1948. 


[Seal] H. H. WALKER, 
Clerk. 
By /s/ ELIZABETH C. McKEH, 
Deputy. [86] 


[Endorsed]: No. 11898. United States Circuit 
Court of Appeals for the Ninth Circuit. Cascade 
County, Montana, and The Home Insurance Com- 
pany, New York, Appellants, vs. United States of 
America, Appellee. Transcript of Record Upon 
Appeal from the District Court of the United 
States for the District of Montana. 


Filed: April 16, 1948. 
oy ee (0) is 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 
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In the United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 11898 


CASCADE COUNTY, MONTANA and THE 
HOME INSURANCE COMPANY, New York, 
on Behalf of Itself and All Other Insurance 
Companies, Similarly Situated, 

Appellants, 
VS. 


UNITED STATES OF AMERICA, 
Appellee. 


STATEMENT of POINT TO BE RELIED 
UPON AND DESIGNATION OF RECORD 
PO ek UN PING 


Comes now Caseade County, Montana, a muni- 
cipal corporation, and The Home Insurance Com- 
pany, New York, both individually and in its 
representative capacity on behalf of all other insur- 
ance companies similarly situated, appellants in the 
above entitled cause, and state the point on which 
they intend to rely in this court in this case is: 

That The Home Insurance Company, New York, 
subrogee of the appellant, Cascade County, Mon- 
tana, both individually and in its capacity as a 
representative party for all insurance companies 
similarly situated, is a necessary and proper party 
to this cause of action arising under the Federal 
Tort Claims Act against the United States of Amer- 
ica: and the District Court of the United States 
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of America, District of Montana, Great Falls Divi- 
sion erred in its judgment and order dismissing the 
action of The Home Insurance Company, New 
York, both individually and in its representative 
capacity, against the United States of America; 

And further states that the whole of the record 
as certified to the above entitled court is necessary 
to consideration of this case on appeal. 


Dated this 21st day of April, 1948. 


/s/ H. R. EICKEMEYER, 
/s/ LaRUE SMITH, JR., 
Counsel for Appellants. 


[Affidavit of service by mail attached.] 
[Endorsed]: Filed April 23, 1948. 


